Human Rights: The Philosophical Issues

What follows is nhot a“neutral” account of the problems associated with the idea of human
rights, even if, as | doubt, such is possible. While | try to identify most of the mgjor positions and
the literature associated with these positions, both my organization of these, the way that | articulate
them, and my judgments about them, reflect a distinct theoretical orientation. The account is but a
sketch. For me, it iscritical to distinguish a number of different questions.

Question 1
What is one claiming when one claims that there are human rights?

To say that there are human rightsis to say that irrespective of time, place, ethnicity,
gender or condition, there are morally compelling claims that persons can make on their behalf.
Human rights are thus “universal” and people have them whether or not they acknowledge having
them or seek to exercise them. That there are such rights may be nonsense for some, but before
considering this, some clarification seems called for.

(1) Human rights discourse is mora and political, and not as such, legal. We need to
distinguish human (or natural) rights which all humans have, and lega rights which exist only by
virtue of the state and are held only by members of the state.

(2) Human rights are not simply needs (e.g., children need balanced diets) but are valid
clamsin the sense that they ground other people's duties. Thus, if children have a human right to a
balanced diet, then some others (to be determined) have a duty to provide food. These are,
accordingly, “natural obligations’ in the sense that such duties are not “voluntarily incurred” (like
the duties which attend roles voluntarily incurred) and people have them whether or not they
acknowledge them. Parents surely do have such a duty, but if thisis a human right, the obligation
can not end with them.

It is plausible to insist that there are no rights (human or otherwise) without obligations.
But the relation of rights and duties may not be symmetrical. That is, it may well be that there are
obligations (natura or otherwise) without a corresponding right, e.g., the duty to be charitable.

(3) Asmorally compdlling claims, rights are claims of justice, not charity.

(4) When writers assert that people have some human right, the force of the utteranceis
not that people (or the state) in fact acknowledge the duty by acting on it, but that it ought to
recognized and acted on.

(5) Who has the duty is a separate issue not always easily determined. Feinberg notes that
some of the articles of the Declaration of Human Rights “impose duties upon others that are so
difficult that they may, under widely prevalent conditions of scarcity and conflict, be impossible for
anyone to discharge.”* | doubt this. But even if this is the case, it does not make the claim, if it is
morally compelling, null and void.

(6) But determining who is obliged is not the only problem; how the obligation is secured
remains a problem.

Thereisaversion of what is sometimes called “positivism” which holds that there are
neither rights nor obligations unless sanctions are available to enforce the requirements. But this
(Hobbesian view) confuses moral issues and institutional (sociological and legal) issues. The
confusion surfaces, e.g., when it is held (as by Richard Nixon) that if no law is broken, the act is
morally permissable. To be sure, the payoff of having aright is that it be secured, but seeing how
thisisto be accomplished is the problem, | suspect, of many future meetings of the seminar.

(7) It may not easy to determine if a claim is morally compelling. Since my defense of
human rights (below) assumes that intercultural conversation is possible and necessary, the moral
argument will need to take place in what Seyla Benhabib has called “the globa didogica
community.”?



Question 2
How does one justify the assertion that there are universally held human rights?

There are a number of theories of justification. | sketch only three.

(a) Theological theories. The idea of rights emerged in Western civilization and accordingly,
Christian versions of natura rights theory have alarge legacy. A very recent statement of this view
isby Vaclav Havel. He wrote:

| have often asked myself why human beings have any rights at al. | always come to the
conclusion that human rights, human freedom, and human dignity have their deepest roots
somewhere outside the perceptible world. These values are as powerful as they are
because, under certain circumstances, people accept them without compulsion and are
willing to die for them, and they make sense only in the perspective of the infinite and the
eterndl ...

Allow me to conclude my remarks on the state and its probably role in the future
with the ?:';lssertion that, while the state is a human creation, human beings are the creation
of God.

It isjust this perspective, of course, which leads less rdligiously inclined thinkers to reject the very
idea of human rights. Worse, it also confirms the view that human rights is an Eurocentric
prejudice.

Consider this last firgt. It is true and important to notice that rights-talk is an European
invention, that it was strongly propelled by Christian thinkers, and, more important, that it was part
and parcel of the rise of modernity in the West. We can think of “modernity” in terms of two
remarkable shifts: the shift to capitalism and to the modern state. Both presupposed a concept of
the individua as having rights. Thisis hardly contestable. More contestable, perhaps, is the
argument (made by C.B. Macpherson®) that the “individualism” so represented is indeed
“possessive.” Habbes, it may be remembered held that individuals “in the natural condition of
mankind” had “ aright to all things.” Locke held that individualsin the “ state of nature” should be
guided by the moral law, but he offered an ingenious argument that individuals had also a “ natural
right to property” which, to be sure, it was the aim of “civil society” (defined as having a system of
statutory law with enforceable sanctions) to protect.

But this same history which generated the legitimating ideas of capitalism also generated
some potentially emancipating moral ideas. Indeed, historical experience may enable us to separate
the wheat from the chaff. Moreover, even if we accept that there is a convincing moral argument
that there are human rights, anumber of critical additional questions remain: What exactly does
agreement on the right settle? What is to be included as rights? Are they are absolute and can they
can be over-ridden? The answer to these questions will, | think, critically depend on the argument
which justifiesthe idea of such rights.

(b) Enlightenment Theories. On this view, both in its natural law and Kantian variety, there
are certain principles of true morality which may or may not have a divine origin, but which are
discoverable by reason.® These ground obligations which in turn justify rights-claims. (A version of
thisis found, perhaps, in Article One of the Universal Declaration of Human Rights.)

But mora scepticism, especially as regards the omni-competence of “reason”
and recognition of the Eurocentric and imperializing origins and claims of these theories has made
them unconvincing.

Before turning to the theory of justification which | think can be sustained, let us consider,
if briefly, currently fashionable “historicist” or “relativist” moral theories.® From the present point
of view, what is most critical here is rgjection of the idea that there is some set of rights which are



held universally. On this view, in every viable “community” (I use the term advisedly), there are
socid rules which, accepted by those who live and work in the society, govern the mord life of the
community. It is held then, that there is no Archimedian point from which to judge the rightness or
wrongness of these systems of socia rules and the attending duties and rights, if there are such.
Indeed, at the extreme, the rules of some society may even exclude the concept of a personal right.

It is unhistorical to suppose otherwise. Similarly, | would agree that it is anachronistic and
provincial to suppose that such communities were (or are) morally meritless. Still, the problem is
not to judge such societies but to ask whether human societies are capable of moral progress and if
so, on what grounds can this be judged?

Feinberg has considered what is missing in a society which lacks the concept of aright.
What is missing is the absence of a ground to make claims. “Rights,” he remarks, “are especially
sturdy objects to ‘stand upon,” amost useful sort of moral furniture. Put in other terms, rights are
politically critical, forcing reconsideration of the status quo, e.g., the condition of slaves or women,
or suppressed minorities. Moreover, there is arhetorical link between having rights, making claims,
and “the customary rhetoric about what it is to be a human being.” He continues. “Having rights
enables usto “stand up...," to look othersin the eye, and to feel in some fundamental way the equal
of anyone...Indeed, respect for persons... may be simply be respect for their rights...and “human
dignity’ may simply be the recognizable capacity to assert claims’’ Dworkin concurs, noting that
“anyone who professes to take rights serioudly...must accept, at the minimum, one or both of two
important ideas. The first is the vague but powerful idea of human dignity...The second is the more
familiar idea of political equality” ® One can concur with this, but we need to notice that here as
typicaly among most liberal theorists, there is no explicit justification for either idea. They are
simply assumed.

Indeed, arguing that rights-talk is politically significant in the foregoing sense is consistent
with arelativist mora philosophy. Margaret MacDonald, e.g., has argued that “ assertions about
natural rights...are assertions of what ought to be as the result of human choice.” This makes
them, for her, “value judgments’ which lack cognitive content. “To assert that “Freedom is better
than slavery’...is not to state a fact but to choose a side.”® The assertion cannot be determined to
be either true or false and hence all that can one can be doing is expressing on€e’ s persona
preference. For those who choose otherwise, you may hope to persuade them. For this purpose, of
course, the use of solid rhetorical techniques are to be recommended. But do not think, that
somehow or other, you areright. As Thrasymachus insisted (against Socrates in Plato’s Republic),
the rhetorical struggle over competing conceptions of morality is just that: Aswith Rorty, it has no
consequences as regards even little “t” truth and little “j” justice.

There is, however, athird line of argument in defense of the idea that there are
human rights. It will not, to be sure, convince those who will insist that there can be no
“naturalistic” (and a fortiori, metaphysical or religious) grounding for mora assertions. Nor perhaps
in the form which is defensible will human rights give all that many defenders of human rights wish
to have.

(c) Martha Nussbaum'® gives a fairly well developed version of an older idea: there are
certain simple truisms which give rise to a conception of what it means to live a human life (to be a
human). Comparable in many waysto what H.L. A. Hart called “the minimum content of natural
law,”** these “simple truisms” include our mortality and vulnerability, our approximate “natural”
equality (as recognized by Hobbes and Adam Smith), our capacity for pleasure and pain, humor
and play, our cognitive capacities: perceiving, imagining, speaking, our capacities to plan and
establish for ourselves goals, our “natural” affiliation and need for other human beings (as
emphasized by Rousseau, Hegel, Marx, and Dewey, e.g.).

These capacities (and liabilities) are constitutive of human potential wherever we find
human beings, even if , of course, thereis both enormous variations in the ways that human



potentialities are realized--when they are realized (e.g., a host of languages are spoken), and a very
wide range of socia norms and institutions which are consistent with their realization—at least for
some segment of the society. Indeed, as afunction of persons places in history and society there
are huge differences in the degree of realization of their potentialities as humans, including
pointedly, preventable premature death and including illiteracy and other obvious dis-enablements.

Just as obvious, in a world where resources requisite to reaizing these capacities are not
available to all—for good and bad reasons, where altruism is profoundly limited, where coercion
rather than voluntary cooperation is the rule, where violence is an ever present redlity, countless
humans will lack even the minimum conditions for realizing a human life. It is just these minimum
conditions, accordingly, which suggest the basis of the idea of human rights. For example, Amartya
Sen writes:

...Minima demands of well-being (in the form of basic functionings, e.g., not to be hungry)
and of well-being freedom (in the form of minimal capabilities, e.g., having the means of
avoiding hunger), can be see as rights that command our attention and call for support.

As summarized by Crocker:

Rights, then, are defined as basic not because they are indispensable to the fulfilment (sic)
of any other right but because they are away of formulating the urgency of minimal levels
of eminently human (actual and possible) functionings.*?

It would be correct to say, accordingly, that claims to human rights are claims to realize the
conditions of minimally decent society, not, as some suppose, the good society. As the critics of
“universalism” rightly see, contrary to well-established traditions in political theory, thereisno
reason to believe that either the standards for assessing the good society nor the arrangements of the
good society are universal. But we rightly condemn policy-driven starvation, and reject lavery and
the mutilation of women because these outcomes violate basic human rights.** Similarly, moral
progress may be measured in terms of the degree too which these basic human rights are
guaranteed.

Question 3
What are to be included as human rights?

It is not my purpose here to provide alist, in part for reasons offered in answer to the
question which follows this one. But the foregoing justification for the idea suggests both the
obvious candidates and also the sort of claims that could not bear the weight of justification. Thus,
one can list “the right to life” and “the right to an education,” and many others which seem
grounded in the idea of securing conditions for the realization of human capacities. Others would
obvioudy be excluded, e.g., “the right to court-side seats in Madison Square Garden,” “the right to
aforty-hour work week.”

But it will be worthwhile to identify the sorts of rights associated with what is most lately
called, “rights-based liberalism” and to note that the present view should be sharply distinguished
from this view.

Rabert Nozick and Ronad Dworkin are good examples of “rights-based liberalism.”

Both defend “rights’ and neither provide any sort of argument for the particular rights they assert.
More important, both are concerned only with what are often called “negative rights,” more lately
called “first generation rights,” the idea that rights are claims against interference, but especially by
the state. Asregards moral philosophy both argue againgt utilitarian justifications for political
decisions which appeal to the general welfare, for example, asin Nozick, violation of the “right to
private property” is not justified by considerations of social welfare. For Dworkin, rights are “claims
of atrump.” Human rights, accordingly, are just those where “arguments are available in favor of



those rights against any collective justification in any circumstances reasonably likely to be found in
political society” (p. 364).

Thisis an extremely narrow conception of human rights. Not only does it pose the critical
issues in possessively individualistic terms: the individual against the community or state, but it has
no room for what are sometimes called positive (and more lately “second-generation”) rights, rights
which make claims for resources necessary to realize one’'s human capacities. The problem is
captured neatly in the quip that for many, “the right to life” ends at birth! On the view suggested
here, the distinction between first and second rights is blurred, so that economic welfare and cultural
development become available as claims to rights.**

Question 4
Finally, are human rights absolute and may they be over-ridden.

By “absolute’ | mean exceptionless. Thus, the right to free speech would be absolute if, in
al circumstances, all speech was protected. By over-ridden, | mean that they can, in Dworkin's
term, be “trumped.” Personally, | doubt that there is any right which can be non-trivally stated as
exceptionless, and al are, | think, over-rideable. Thisis straight result of the fact all statements of
right are abstractions which must be concretely applied (and thus are open to interpretation), and
because well-justified claims can conflict.

One should think of morally compelling rights claims as “principles’ in Dewey’s sense.®
First, like the familiar moral principles, the Golden Rule, they are grounded in truisms about human
life drawn from the hard lessons of human history. They reflect what we have learned about human
life and about human capacities and the relations of humans in societies.'® Second, they do not
prescribe a specific course of action. One cannot assert the right and deduce what has to be done.
But, third, principles are not empty formalisms either. Claims to rights are not trumps, but are
presumptions which guide moral inquiry and decision-making. As Feinberg writes, human rights
may be thought of as “ideal directives’ which enjoin us to “do our best under the circumstances’ to
realize the values involved.

The defense of human rights suggested here is neither Kantian nor utilitarian in the relevant
senses. It denies that either the right or the good has priority, that either rights or considerations of
socid welfare can serve as “trumps.” It is not Kantian in that (versus, e.g., Rawls), it does not
require that principles of justice be neutral as regards a particular vision of the good life. Nor isit
Kantian in assuming what is called, oddly, “an autonomous sdlf,” in Kant's terms, a self which
gives lawsto itsalf, and in the current sense, a self which is “unencumbered,” or “wholly detached
from our aims and attachments.” It is not utilitarian in that “goods’ are not reduced to preferences
and desires, and in that human rights are not to be defended on grounds that securing them will
serve the generd welfare, either in the short or long run.

Finally, the foregoing is not either a version of so-called “communitarianism” since it rgjects
as spurious the dichotomies which have fostered the debate between “communitarians and “rights-
based liberals.” First, rights can be defended without selves being “unencumbered.” Second, while
political discourse must proceed from common meanings and traditions and there is no standpoint
“wholly external to these meanings,” “communities’ are no more autonomous than selves and both
change, possibly even progressively. Finaly, since there is no priority between the right and the
good, any viable morality or politics must be sensitive to both and must be situational and
concrete.’’

The Role of Rights Discoursein the Context of Globalization
With reference the “ self-destructive character of the market mechanism,” Karl Polanyi
argued that:



...human society would have been annihilated but for protective countermoves which
blunted the actions of this self-destructive mechanism. Social history in the nineteenth
century was thus the result of a double movement: the extension of the market organization
in respect to genuine commodities was accompanied by its restriction in respect to fictitious
ones. While on the one hand markets spread all over the face of the globe and the amount
of goods involved grew to unbelievable proportions, on the other hand a network of
measures and policies was integrated into powerful institutions designed to check the
actions of the market relative to labor, land and money (The Great Transformation, p. 76).

Globalization represents the spread of “ the supraterritorial dimension of social relations,” a
tendency toward a full commodification of social relations, driven by “asituation in which
profitability has truly become a globally defined criteria for capital accumulation.”*® But as with
Polanyi, there is a double movement, most profoundly represented, perhaps, by the emergence, as
Garnier says, of “the gradual emergence of a culture of rights that have to be universally observed’
and which could “act as the basic general framework of human socia life in a particular stage of
historical development” (p. 48). To be sure, as Garnier says, “A ‘system of rights' requires more
than the mere conceptualization of rights’—the main task of my effort here, and as Polanyi saw,
while ‘a system of rights' might be in the best interests of societies, globally, “interests, like intents,
necessarily remain platonic unless they are trandated into politics by means of some social
instrumentality” (Great Transformation, p. 8). As Garnier concludes:
It isincreasingly important...to oppose sethacks in the system of rights at the national
level...and any advance at the national level becomes also an advance for the globalization
of rights. This should be seen as a process for the globalization of the criteria for social
convivance, which constitutes the counterpart to the globalization of the criteriafor capita
accumulation (p. 49).

Peter T. Manicas
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